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Executive Summary
This study assesses the measures taken by the Greek government and the European Union (EU)
since the end of February 2020 in response to Turkey’s decision to cease its non-departure
measures for refugees and asylum-seekers. It analyses the recent closure of the Greek-Turkish
border and the temporary ‘suspension’ of the asylum law in Greece from the perspective of EU
law, the European Convention on Human Rights (ECHR), and international refugee law. The
opinion concludes that pushbacks or deportations without an individual asylum procedure
violate the prohibition of refoulement and the prohibition of collective expulsion. The
excessive use of violence at the border constitutes a severe violation of basic human rights,
including the right to life. The opinion presents several alternatives to these reactions: EU
asylum law in particular provides for solidarity measures and adaptations of the asylum
procedure, which are available as appropriate and legal reactions.
MAIN FINDINGS
Background to the current events
•
•

•
•

In March 2016, the EU-Turkey Statement was concluded between the EU member
states and Turkey.
As a result, for the past four years, Turkey has actively prevented refugees from
leaving towards Greece. Those non-departure measures violate the human right to leave
any country.
Turkey has become host to the largest number of refugees in the world. Currently,
about 4.1 million refugees live in Turkey.
At the end of February 2020, Turkey announced that it would ‘open its borders’ for
refugees wishing to depart towards the EU, citing violations of the EU-Turkey Deal by
the EU and its Member States as reason.

Measures taken by Greece since 1 March 2020
•
•
•
•

On 1 March 2020, Greece has ‘closed’ the EU external border to Turkey.
On 2 March 2020, Greece adopted a ‘suspension of the asylum law’ for one month.
Violent pushbacks are taking place at the Greek-Turkish border. Those are carried out
by state forces and by private parties.
Asylum seekers who arrived to Greece after 1 March 2020 are to be deported without
an individual asylum procedure.

Legal assessment of the measures taken by Greece
The measures taken by Greece are incompatible with EU law and with international law.
There are no legal grounds for suspending asylum law, refusing to receive asylum
applications, or returning persons without an individual examination of their
protection needs.
1. States may not suspend asylum law or refuse to receive applications for asylum
because of unwelcome arrivals.
[3]

•

EU member states are obliged by the EU Asylum Procedures Directive to carry out
asylum procedures whenever an asylum claim is made. The fact that the applicant
arrived in an irregular fashion does not affect this obligation.
• Effective access to an asylum procedure is also a necessary means for states to
guarantee compliance with their non-refoulement obligations and with the
prohibition of collective expulsions under international law.
2. Pushbacks or deportations without an individual procedure violate EU and
international law in several respects.
• Specifically, they constitute a violation of the non-refoulement obligation, as laid
down in:
• Art. 33 of the Geneva Convention 1951, a cornerstone of international
refugee law;
• Art. 3 of the European Convention on Human Rights (ECHR), an absolute,
fundamental right;
• Art. 78 para 1 of the Treaty on the Functioning of the European Union (TFEU)
and Art. 4, 18 and 19 of the Charter of Fundamental Rights (CFR), the
normative basis of the Common European Asylum System.
• Pushbacks or deportations without an individual procedure also violate the
prohibition of collective expulsion as granted by Art. 19 para 1 CFR.
• Crucially, the oft-cited European Court of Human Rights judgment in the
case N.D. & N.T. is not applicable to the situation at the Greek-Turkish
border.
• In addition, they violate the right to an effective remedy as granted by Art. 13
ECHR and Art. 47 CFR.
• Finally, those measures violate EU asylum law, and, in particular, the Asylum
Procedures Directive.
3. Pushbacks or deportations without an individual procedure cannot be justified under
EU law or European human rights law. Specifically:
• The public policy clause of Art. 72 TFEU cannot be used to justify the violation
of absolute fundamental rights.
• The emergency clause of Art. 78 para 3 TFEU cannot be invoked unilaterally
by a member state. Invoking it requires a specific procedure and the adoption of
a Council decision.
• Under EU law, there is no possibility to derogate from fundamental rights. EU
law does not foresee a state of exception that could justify the ‘suspension’ of
fundamental rights.
• As an absolute right, Art. 3 ECHR does not allow for any justification of an
infringement at all.
4. The current situation violates the foundational values of the Union, namely the rule of
law and respect for human rights, as granted in Art. 2 TEU.
Failure to act by the EU
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•

•

•

•

The legal responsibility for the administration of the Greek-Turkish border is shared
between the Member States and Frontex, since it is part of the external border of the
EU.
The Commission is responsible for monitoring Greece’s compliance with the Common
European Asylum System, of which the Greek asylum system is part, and with the
foundational values of the Union under Art. 2 TEU, namely the rule of law and respect
for human rights.
Despite its role as the guardian of the Treaties under Art. 17 para 1 TEU, the
Commission has failed to react to the ‘suspension’ of the EU asylum law in Greece and
to the illegal pushbacks at the EU border between Greece and Turkey.
So far, the Commission has only announced enhanced financial support and increased
Frontex support to Greece, thereby also signalling support for its policies.

Alternative measures available to the EU and its member states
There is a number of alternative measures available to the EU and its member states.
•

•

•

EU law foresees solidarity measures in cases of particular stress to a member state’s
asylum system. In particular, the following measures are available:
o The European Asylum Support Office (EASO), the EU agency with a
mandate to support Greece in processing asylum claims, could increase its
operational support to Greece.
o The Council could adopt Relocation Programme under Art. 78 para 3 TFEU.
In case that the EU for political reasons does not adopt the required solidarity measures,
individual member states or groups of member states could adopt bilateral solidarity
measures to support Greece.
In particular, asylum applicants could be relocated from Greece to other member states.

[5]

A. The Background
I. The EU-Turkey Statement and the Border Closure by Turkey since March 2016
On 18 March 2016, the ‘EU-Turkey Statement’ (commonly known as the ‘EU-Turkey Deal’)
was published as a press release by the European Council.1 The Statement’s main objective
was to ‘end irregular migration from Turkey to the EU’.2 In order to achieve this goal, several
measures were agreed upon, inter alia, the provision of considerable financial support to
Turkey, and a return policy applying to asylum applicants who have entered the EU irregularly
from Turkey via the Greek Aegean islands.3
Indeed, immediately upon the EU-Turkey Statement’s entry into force, the number of persons
irregularly entering from Turkey to the EU in search of international protection decreased
substantially and sustainably.4
The immediate decrease in the numbers of arrivals to the EU was, at least inter alia, owed to
measures taken by Turkey to prevent departures, effectively closing its border with Greece for
protection seekers wishing to cross into the EU. The European Commission in its regular
reports on the EU-Turkey Deal acknowledged that the ‘Turkish Coast Guard has continued
active patrolling and prevention of departures from Turkey.’5 The violation of the human right
to leave any country was then at least tacitly accepted by the EU and Turkey.6
Also as an effect of this non-departure policy, Turkey has become host to the largest number
of refugees worldwide with approximately 4.1 million refugees.7 Pressure on Turkey continues
to be high: Over the course of the civil war, almost 1.5 million refugees fled from other regions
of Syria to the Idlib region. Between December 2019 and February 2020, almost a million
residents of Idlib have been internally displaced in the region.8 Meanwhile, the EU member
states have still not set up a large-scale resettlement programme, as envisaged in the Statement
once the numbers had stabilized.9 Within three years, only about 20,000 refugees have been
resettled from Turkey to the EU under the so-called ‘1:1 scheme’ which was prominently
provided for in the EU-Turkey Statement.10

1

European Council, EU-Turkey statement, 18 March 2016, Press Release of 18 March 2016, available online:
https://www.consilium.europa.eu/en/press/press-releases/2016/03/18/eu-turkey-statement/ [hereinafter: EU Turkey Statement]. All online
sources last accessed 19 March 2020.
2
EU Turkey Statement (fn.1): ‘the EU and Turkey today decided to end the irregular migration from Turkey to the EU. In order to achieve
this goal, they agreed on the following additional action points. […]’ [emphasis added].
3
EU Turkey Statement (fn.1), point 1 and 6. The number of deportations from Greece to Turkey has remained low during the past four years,
because Turkey can in most cases not be considered as safe third country.
4
see for numbers: European Commission, ‘Factsheet. The EU-Turkey Statement, Three years on’, March 2019, available at:
https://ec.europa.eu/home-affairs/what-we-do/policies/european-agenda-migration/background-information_en.
5
European Commission, ‘Sixth Report on the Progress made in the implementation of the EU-Turkey Statement’, 13 July 2017, COM (2017)
323 final, p. 4: ‘On its side, the Turkish Coast Guard has continued active patrolling and prevention of departures from Turkey.’ [ emphasis
added].
6
Cf for a similar constellation and the legal implication: Nora Markard, ‘The Right to Leave by Sea: Legal Limits on EU Migration Control
by Third Countries’, in European Journal of International Law, Volume 27 (2016) Issue 3, Pages 591–616; short summary online here: Nora
Markard, ‘Is It a Violation of the Right to Leave to Prevent Migrants from Crossing the Border to Another State?’ (2016), available at:
https://lt.org/publication/it-violation-right-leave-prevent-migrants-crossing-border-another-state.
7
United Nations High Commissioner for Refugees, ‘Operations, Turkey’ (2020), available at: http://reporting.unhcr.org/node/2544.
8
Florian Kriener, ‘Der Alptraum in Idlib. Die neusten Entwicklungen im syrischen Bürgerkrieg aus der Perspektive des jus contra bellum’,
Völkerrechtsblog, 12 March 2020, available at: https://voelkerrechtsblog.org/der-alptraum-in-idlib/.
9
The so-called ‘Voluntary Humanitarian Admission Scheme’ (V-HAS) was to be activated once border-crossings from Turkey to Greece had
substantially and sustainably decreased, see EU Turkey Statement (n.1), point 4. However, the V-HAS has not been activated until now.
10
EU Turkey Statement (n.1), point 2; European Commission, ‘Factsheet. The EU-Turkey Statement, Three years on’, March 2019, available
at: https://ec.europa.eu/home-affairs/what-we-do/policies/european-agenda-migration/background-information_en.
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II. The End of Turkey’s Non-Departure Policy in February 2020
During the past four years, Turkey has repeatedly announced plans to ‘open its borders’ to
refugees as a way of exercising political pressure on the EU.11 However, political negotiations
have so far successfully prevented Turkey from following through.
This changed at the end of February 2020, when Turkey decided that it would no longer prevent
refugees from departing the country towards the EU, and at the same time ‘invited’ refugees
staying in Turkey to leave the country for Greece. President Recep Tayyip Erdogan explained:
‘It's done. It's finished. The doors are now open. […] Hundreds of thousands have crossed,
soon it will be millions.’12
B. The Events and Measures Adopted by Greece Since 1 March 2020
In the hours following President Erdogan’s announcement, the pressure at Greece’s borders
increased immensely. Aided by Turkey, thousands of people approached the land and sea
borders of Greece in the regions of Evros and the Aegean islands.13
I. The Closure of the Greek-Turkish Border
Greece’s initial reaction was to announce that it would close the borders to Turkey.14 This
action was accompanied by several actions, including practical measures to prevent or obstruct
border crossings, and pushbacks and deportations of those who had crossed the border into
Greek territory. The border with Turkey was militarized and reinforcements were sent to
protect the area. Further, Greece designated the entire border area as a site for military testing,
allowing forces to shoot live ammunition.15 In addition, Greece just recently announced that it
would expand its border fence from 12.5 to 36 km.16 The ‘sealing’ of the land border inevitably
coincided with an increased pressure by individuals gathering on the Turkish side attempting
to enter into Greek territory.
1. Denial of Entry to the Greek territory
The primary intended consequence of Greece’s decision to ‘seal’ the land border was a general
policy of denial of admission to the Greek territory. Not only was the border closed in a legal
sense, Greek authorities also adopted proactive measures to violently prevent people from
approaching and crossing it. These measures resulted in thousands of individuals being
violently denied access to Greek territory.
See for example: Ekatherimi, ‘Erdogan threatens to flood Europe with some 5.5 million refugees’, 09 September 2020, available at:
https://bit.ly/2vcFkP5; Deutsche Welle, ‘Erdogan threatens to open borders after European Parliament vote’, 25 November 2016, available
at: https://bit.ly/2vZedXU.
12
Deutsche Welle, ‘EU offers Greece migration support amid mounting refugee crisis’, 3 March 2020, available at:
https://www.dw.com/en/eu-offers-greece-migration-support-amid-mounting-refugee-crisis/a-52623868.
13
Ekathimerini, ‘Tensions rise as more migrants reach Greek border’, 29 March 2020, available at:
http://www.ekathimerini.com./250085/Art./ekathimerini/news/tensions-rise-as-more-migrants-reach-greek-border; Al Jazeera, ‘Greece on the
defensive as Turkey opens border to refugees’, 1 March 2020, available at: https://www.aljazeera.com/news/2020/02/greece-defensive-turkeyopens-border-refugees-200229091808379.html.
14
Ibid.
15
Ekathimerini,
‘Greece
conducts
military
exercises
near
Evros’,
2
March
2020,
available
at:
http://www.ekathimerini.com/250100/Art./ekathimerini/news/greece-conducts-military-exercises-near-evros. Immediately after the border
was closed, the mentioned military exercise was announced.
16
Die Presse, ‘Griechenland beginnt Ausbau von Grenzzaun‘, 09 March 2020, available at: https://www.diepresse.com/5781926/griechenlandbeginnt-ausbau-von-grenzzaun.
11
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This measure particularly concerns the official border crossing point between Edirne on the
Turkish and Kastanies on the Greek side where at least several thousand persons were denied
access.17 Lawyers from the Greek side had no means of meeting those persons in order to
provide legal services – they were separated from them by a fence and line of armed forces.
From the Turkish side, lawyers had access. The Istanbul Bar Association Human Rights Centre
for Refugee Rights is regularly reporting on the situation.18 Refugees present at the border had
often already crossed the customs office, meaning they could not easily return to wherever they
were staying in Turkey, as Turkish border guards were blocking the entry to the customs
office.19 In other words, they are trapped in a ‘no man’s land’ at the border.
In addition, persons have also tried to cross the land border between Greece and Turkey
separated by the river Evros.
2. Pushbacks and Deportations without Individual Procedures
The relatively few persons who managed to enter Greek territory were swiftly pushed back to
Turkey. They were not registered and thus prevented from having access to procedures for
applying for international protection, in line with the provision of the Emergency Legislative
Decree of 2 March 2020 (‘Suspension Act’, see B.II). In particular, the authorities did not
conduct individual examinations in an appropriate and differentiated manner, and also
prevented the individuals from putting forward arguments against the measure.20
On the Aegean islands, the situation was similar. Since Turkey’s announcement that it would
open its borders, the number of individuals arriving to the islands substantially increased.
Following the adoption of the ‘Suspension Act’ (see B.II), authorities have denied new arrivals
access to both asylum registration procedures and to the camps. Instead, new arrivals have been
detained in unofficial and unequipped facilities (i.e. in Lesvos on a vessel anchored in the port
and in Chios in a municipality building)21 awaiting their deportation first to mainland Greece
and then from there to Turkey or their country of origin. Lawyers have been systematically
denied access to the facilities where asylum seekers are being detained. 22 Information on
detention sites, destinations of deportations, and dates of transfers, has so far been absent or
confusing, however alarming reports have emerged shedding some light on the situation.23

Focus, ‘In Griechenland wächst Sorge über Entsendung von türkischen Spezialkräften‘, February 2020, available at:
https://www.focus.de/politik/ausland/focus-online-in-kastanies-fluechtlinge-eingekesselt-erdogan-schickt-1-000-polizisten-um-druck-aufeu-zu-erhoehen_id_11743846.html.
18
See Istanbul Bar Association Human Rights Centre for Refugee Rights, ‘Report on Istanbul Bar Association Human Rights Center’s Visit
to Pazarkule Checkpoint on 4-5 March 2020’ , 8 March 2020, available at: https://twitter.com/istbaroihm/status/1236757730637099012?s=20.
19
According to the experience of Niki Georgiou, attorney at law, working with Equal Rights Beyond Borders.
20
Al Jazeera, ‘Turkish police bolster Greek border to stop migrants' return’, 5 March 2020, available at:
https://www.aljazeera.com/news/2020/03/turkish-police-bolster-greek-border-stop-migrants-return-200305114014230.html; The Guardian,
‘Refugees told 'Europe is closed' as tensions rise at Greece-Turkey border’, 6 March 2020, available at:
https://www.theguardian.com/world/2020/mar/06/refugees-europe-closed-tensions-greece-turkey-border.
21
Greek Reporter, ‘Greek Navy Ship Arrives in Mytilene to House Refugee, Migrant Families’, 04 March 2020, available at:
https://greece.greekreporter.com/2020/03/04/greek-navy-ship-arrives-in-mytilene-to-house-regufee-migrant-families/; StonsiGr, ‘508 in the
port’,
03
March2020,
available
at:
https://www.stonisi.gr/post/7345/508-sto-limani?fbclid=IwAR18VyvHPWIEQJfREdcVEq6klwq04_gU5xHSO6SSYBjrkvuuWEE6Gbh-rg#.Xl4LerttcpI.facebook.
22
According to the experience of Niki Georgiou and Aliki Potamianou, attorneys at law, working with Equal Rights Beyond Borders.
23
See NewYork Times, ‘We are Like Animals’: Inside Greece’s Secret Site for Migrants’, 10 March 2020, available at:
https://www.nytimes.com/2020/03/10/world/europe/greece-migrants-secret-site.html; Human Rights Watch, Greece/EU: ‘Allow New
Arrivals to Claim Asylum’, 10 March 2020, https://www.hrw.org/news/2020/03/10/greece/eu-allow-new-arrivals-claim-asylum.
17
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There have also been reports of criminal proceedings and charges against filed against persons
who entered the country since 1 March 2020.24
Although the number of people crossing the northern border and Aegean Sea has decreased
over the past week,25 these pushbacks are continuing and will continue as long as the legislative
decree remains in place.
3. Violence Against Asylum Seekers at the Borders
Immediately following the State’s adoption of the border closure, witnesses reported a
disproportionate use of violence against persons trying to enter Greece. Greek border patrols
repelled individuals attempting to cross by firing teargas, water cannons, stun grenades, and
artillery directly towards them.26 Different sources report the death of at least one person, a
Syrian man, killed by bullets shot from the Greek side of the border. Greece, openly accused
of causing the man’s death by the Turkish foreign minister, denied its involvement in the
casualty and referred to it as ‘fake news.’27
But the violence against asylum seekers goes far beyond preventing them from attempting to
cross the border. Asylum seekers pushed back to the Turkish side reported that the Greek police
had beaten them, confiscated their phones, money, documents and other belongings, and had
forced them to return to Turkey in their underwear.28 On 10 March 2020, the New York Times
published a sweeping investigative report showing that the Greek government has been
detaining asylum seekers in a ‘secret extrajudicial location’ before expelling them to Turkey.29
The report noted that detainees have had no access to legal counsel and documented appalling
conditions at the site.30 On Lesvos, where over 450 asylum seekers are currently detained on a
naval ship off the coast, Human Rights Watch has found that people do not have enough food

Tagesschau,
‘Missachtet
Griechenland
Migranten-Rechte?’,
12
March
2020,
available
at:
https://www.tagesschau.de/investigativ/monitor/griechenland-fluechtlinge-schnellverfahren-101.html; Urdupoint, ‘Greece Notes Decrease In
Number Of Illegal Border Crossing Attempts From Turkey – Reports’, 04 March 2020, available at:
https://www.urdupoint.com/en/world/greece-notes-decrease-in-number-of-illegal-bo-855038.html.
25
See France 24, ‘Erdogan Order Turkish Coastguard to Block Migrants Crossing Aegean Sea’, 7 March 2020, available at:
https://www.france24.com/en/20200307-erdogan-orders-turkish-coastguard-to-block-migrants-crossing-aegean-sea.
26
Ekathimerini, ‘Migrants, police clash again on Greek-Turkish border’, 6 March 2020, available at:
http://www.ekathimerini.com/250298/Art./ekathimerini/news/migrants-police-clash-again-on-greek-turkish-border;
Ekathimerini,
‘Thousands
of
migrants
rush
to
cross
Greek-Turkish
border’,
2
March
2020,
available
at:
http://www.ekathimerini.com./250111/Art./ekathimerini/news/thousands-of-migrants-rush-to-cross-greek-turkish-border.
27
The Guardian, ‘Migration: EU praises Greece as ‘shield’ after Turkey opens border’, 3 March 2020, available at:
https://www.theguardian.com/world/2020/mar/03/migration-eu-praises-greece-as-shield-after-turkey-opens-border; Ekathimerini, ‘Turkey
deploys 1,000 police at Greek border to stem pushback of migrants’, 5 March 2020, available at:
http://www.ekathimerini.com./250256/Art./ekathimerini/news/turkey-deploys-1000-police-at-greek-border-to-stem-pushback-of-migrants;
Ekathimerini,
‘Greece
calls
‘fake
news’
on
news
of
dead
refugee’,
2
March
2020,
available
at:
http://www.ekathimerini.com/250110/Art./ekathimerini/news/greece-calls-fake-news-on-news-of-dead-refugee; Al Jazeera, ‘Greece denies
killing migrant attempting to cross from Turkey’, 4 March 2020, available at: https://www.aljazeera.com/news/2020/03/greece-denies-killingmigrant-attempting-cross-turkey-200304113034335.html; for a reconstruction of the incident: Forensic Architecture, ‘The Killing of
Muhammad al-Arab’, 5 March 2020, available at: https://vimeo.com/395567226, cf. Forensic Architecture, twitter,
https://mobile.twitter.com/ForensicArchi/status/1235325831607652352
28
Al
Jazeera,
‘Greece
denies
killing
migrant
attempting
to
cross
from
Turkey’,
4
March
2020,
https://www.aljazeera.com/news/2020/03/greece-denies-killing-migrant-attempting-cross-turkey-200304113034335.html; Sky News, ‘“They
shot us with rifles”: Migrants blame Greek authorities for border bloodshed’, 5 March 2020, available at: https://news.sky.com/story/theyshot-us-with-rifles-migrants-blame-greek-authorities-for-border-bloodshed-11949747; Middle East Eye, ‘“They showed us no mercy”: Greek
border forces accused of stripping, beating refugees’, 6 March 2020, available at: https://www.middleeasteye.net/news/they-showed-us-nomercy-greek-security-forces-accused-stripping-beating-refugees.
29
New York Times, ‘“We are Like Animals”: Inside Greece’s Secret Site for Migrants’, 10 March 2020, available at:
https://www.nytimes.com/2020/03/10/world/europe/greece-migrants-secret-site.html.
30
Ibid.
24
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and that there are only ‘3 toilets for 451 people.’31 Human Rights Watch also reported that
pregnant women and new mothers are among those currently on the ship.32
The Istanbul Bar Association Human Rights Centre for Refugee Rights33 reports several
incidents of severe injuries, sexual harassment of women during pushbacks, and the separation
of children from their families.
In addition to the military and police, groups of private individuals in the border region have
joined forces with authorities to voluntarily patrol the area as ‘village guards’. Dressed in black
clothes and military-style boots, these individuals have reportedly carried out violent
‘pushbacks’ on their own.34 In some cases, they have even been armed.35 Far from discouraging
or preventing such actions, Greek Prime Minister Kiyriakos Mitsotakis has actually thanked
locals for helping to stop migrant crossings.36
II. The Suspension of the Asylum Law in Greece
In addition to these practical measures, Greece on 02 March 2020 adopted an Emergency
Legislative Act in response to the ‘asymmetrical threat’ posed by migration (hereafter:
Suspension Act).37 This emergency legislation suspends asylum applications for persons
entering the country irregularly for a period of one month. These persons will be returned,
without registration, to their country of origin or transit (i.e. Turkey). The emergency act
applies retroactively as from 01 March 2020.38
The UNHCR swiftly condemned the emergency act, stating that it violated international law.39
III. The EU’s Reaction
On 3 March 2020, European Commission President von der Leyen, as well as the Presidents
of the European Council and the European Parliament visited Greece.40 At that point, there
were already reports of several causalities, including a child who drowned when a dinghy
capsized off the island of Lesbos.41

Human Rights Watch, ‘Greece/EU: Allow New Arrivals to Claim Asylum’, 10 March 2020, available at:
https://www.hrw.org/news/2020/03/10/greece/eu-allow-new-arrivals-claim-asylum.
32
Ibid.
33
See Istanbul Bar Association Human Rights Centre for Refugee Rights, ‘Report on Istanbul Bar Association Human Rights Center’s Visit
to Pazarkule Checkpoint on 4-5 March 2020’, 8 March 2020, available at: https://twitter.com/istbaroihm/status/1236757730637099012?s=20.
34
New York Times, ‘Vigilantes in Greece Say ”No More” to Migrants’, 7 March 2020, available at:
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During a press conference in Greece, Commission President von der Leyen said that ‘we will
work to ensure we deliver the support that is needed. The situation is not only Greece's issue
to manage. It is the responsibility of Europe as a whole.’42
With regard to the emergency act, the Commission stated that it ‘cannot comment’ on a
decision by Greece to suspend asylum applications for one month.43 The Commission was
however able to comment on the country’s decision to close its borders. Namely, the
Commission President praised Greece as ‘Europe’s shield’. She stated that ‘this border is not
only a Greek border, it is also a European border (…) I thank Greece for being our European
shield in these times.’44 The President of the European Council Charles Michel commented on
the situation in a similar manner.45
On 4 March 2020, the European Commission, as a contribution to the extraordinary Justice and
Home Affairs Council presented its ‘Action Plan’ of measures to be taken by the Union and
the Member States.46 The Vice-President for ‘Promoting our European Way of Life’,
Margaritis Schinas stressed that ‘the first priority is to ensure order at our external border.’47
In particular, the Commission has proposed the following measures:48
First, increased Frontex operational support, namely two rapid border interventions and a new
return programme. The Commission President also announced that Frontex will deploy a rapid
deployment team along with several patrol vessels, aircraft, and 100 new border guards to
Greece’s land and sea borders to support the more than 500 currently stationed guards there.49
Second, the EU will provide up to 700 million Euros in financial assistance.50 Half of that
money will be immediately available, while the State could request the other half ‘as part of an
amending budget’.51 This money could be used to support reception capacity, voluntary returns,
and infrastructure to carry out screening procedures for security and health.
Third, member states were asked to respond to the Civil Protection Mechanism, which has been
triggered by Greece, to provide medical equipment, shelters, tents, blankets etc.52 Further,
Deutsche Welle, ‘EU offers Greece migration support amid mounting refugee crisis‘, 3 March 2020, available at:
https://www.dw.com/en/eu-offers-greece-migration-support-amid-mounting-refugee-crisis/a-52623868.
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member states were also asked to respond to the call by the European Asylum Support Office
(EASO) for 160 experts to be deployed to Greece.
C. The Illegality of the Measures under EU and International Law
I. Denial of Entry, Pushbacks and Forced Returns Without Individual Procedure
Denial of entry, pushbacks at the border as well as forced returns without individual procedure
are subject to the same requirements under international and EU law. States are prohibited from
pushing back or returning an alien without an individual examination as to whether the
pushback or return violates:
1.
2.
3.
4.
5.

the principle of non-refoulement laid down in international refugee law and EU law;
the principle of non-refoulement laid down in European human rights law;
the right to an effective remedy laid down in European human rights law;
the prohibition of collective expulsion laid down in Art. 19 para 1 CFR;
the obligation to conduct an individual asylum procedure under EU asylum law.

So-called ‘protection elsewhere clauses’ such as the ‘safe third country concept’ cannot justify
the violation of those provisions. Therefore, as the following legal assessment will show, the
current measures taken by the Greek government, described above, violate international and
EU law.53
1. The Prohibition of Refoulement under Refugee Law
a. The Principle of Non-Refoulement
Art. 33 of the Convention relating to the Status of Refugees (hereafter: Geneva Convention
1951),54 inter alia, establishes the principle of non-refoulement – the cornerstone of
international refugee law. From this also flows the right to an individual examination of all
asylum applications. The principle of non-refoulement is also a norm of customary
international law, even of ius cogens.55
By virtue of this principle, any contracting state shall not ‘expel or return (‘refouler’) a refugee
in any manner whatsoever to the frontiers of territories where his life or freedom would be
threatened on account of his race, religion, nationality, membership of a particular social group
or political opinion’. This obligation also covers ‘chain refoulement’, that is, the return to a
country from which the refugee will then be deported to a threat of persecution.

Cf. UNHCR, ‘UNHCR statement on the situation at the Turkey-EU border‘, 2 March 2020, available at:
https://www.unhcr.org/news/press/2020/3/5e5d08ad4/unhcr-statement-situation-turkey-eu-border.html; Matthew Scott, ‘Key issues arising
from the decision of the Greek government to close its border with Turkey‘, Raoul Wallenberg Institute, 6 March 2020, available at:
https://rwi.lu.se/2020/03/key-issues-arising-from-the-decision-of-the-greek-government-to-close-its-border-with-turkey/.
54
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Refugees, adopted in 1967.
55
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ius cogens; see UNHCR Executive Committee, ‘Conclusion No. 25’, para. (b); UNHCR, ‘Note on international protection’ UN docs.
A/AC.96/694 (1987), para 21.; UNHCR, ‘Note on international protection’ (23 July 1985), UN docs. A/AC.96/660 para. 17; UNHCR, ‘Note
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In this regard it has to be stressed, that the term ‘refugee’ used by the Geneva Convention 1951
is merely declaratory in nature, meaning that formal recognition is not a precondition for being
considered a refugee under the Convention. Hence, every person claiming asylum must be
treated in accordance with the non-refoulement principle. Without this assumption, the
principle of non-refoulement fails to provide any protection.56 Given this assumption, states
may not refoul asylum seekers without an individual examination.
b. The Obligations under EU Primary Law
This obligation from international refugee law has been incorporated into EU law. Art. 78 para
1 TFEU obliges the European Union to develop ‘a common policy on asylum, subsidiary
protection and temporary protection with a view to offering appropriate status to any thirdcountry national requiring international protection and ensuring compliance with the principle
of non-refoulement. This policy must be in accordance with the Geneva Convention of 28 July
1951 and the Protocol of 31 January 1967 relating to the status of refugees, and other relevant
treaties.’
Consequently, EU primary law commits the EU to respect the Geneva Convention 1951. The
EU is thus obliged to comply with the Convention, even though it is not a party to it and is
therefore not bound by international law per se.57 The Geneva Convention 1951 hence has
‘constitutive significance in terms of EU law’.58
Based on Art. 78 para 1 TFEU, the principles provided for in the Geneva Convention were also
codified in Art. 18 CFR (right to asylum).59
c. Refoulement in Case of Pushbacks by State Forces
The principle of non-refoulement applies at the border and within the concerned state’s
territory.60 As repeatedly stressed by the UNHCR, refoulement at the border is indeed a classic
example of when states are required to comply with the principle of non-refoulement. In this
regard, it is of no matter whether or not the persons concerned are physically present the
territory; ‘in any manner whatsoever to the frontiers of territories’ means that states are bound
to the principle of non-refoulement wherever they act.
Greece therefore is violating the principle of non-refoulement by denying access to asylum
seekers at the border without conducting an individual asylum procedure.61

See UNHCR Executive Committee, ‘Conclusion No. 6’, para (c).
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clearly risks obligations under international as well as EU law.’
56
57

[13]

Regarding those who have already entered Greek territory, there is no doubt that Greece
violates the principle of non-refoulement in cases where representatives of the state expel
persons without an individual examination, as has been reported.
d. Refoulement in Case of ‘Pushbacks’ Carried Out by Private Individuals (‘Volunteer Border
Guards’)
As mentioned, there have also been reports that private citizens have been involved with some
of these ‘deportations’. According to the reports, these are often armed individuals, mostly
from the region, who chase refugees to ‘push them back’ to Turkey. Prime Minister Mitsotakis
went so far as to thank the ‘volunteers’ who have protected the borders.62
Under certain circumstances, states can also be responsible, under international law, for the
violent actions of private persons. This is the case if those actions are attributable to the state,
or if the state had a duty to protect the victims against the violence inflicted by private parties.
Art. 33 para 1 Geneva Convention 1951 explicitly imposes an obligation on ‘contracting states’
not to refoul persons within their jurisdiction (negative obligation to respect rights). Greece is
not directly responsible for the actions of those private individuals under the Draft Articles on
the Responsibility of States for Internationally Wrongful Acts,63 as the border guards have no
connection whatsoever with state structures and are not mandated to act in the strict sense,64
and assessing indirect forms of attribution exceeds the scope of this legal opinion.
However, states may also be responsible for private acts if they fail to act with due diligence
to prevent violations of rights or to investigate and punish acts of violence.65 Under domestic
law and international human rights and refugee law, Greece is therefore obliged to protect
persons from the unlawful conduct of third parties (positive obligation to protect rights), even
if the wrongful act was committed by private parties, if the authorities know or ought to know
of the existence of a real and immediate risk to the fundamental rights of specific individuals.66
If Greece fails to do so, this is a violation of its international obligations. This applies
undoubtedly to the human rights prohibition of refoulement under Art. 3 ECHR.67 However,
this also applies to the Geneva Convention 1951 as an instrument of international law. The
principle of non-refoulement is the basic principle of refugee law and the central right within
the framework of the Convention. By violently pushing persons away from the territory of the
respective state, private actors commit, above this, regularly the criminal offences of coercion,
bodily injury or deprivation of liberty. Under international customary law, the state is obliged
to take reasonable measures to prevent the commission of foreseeable unlawful acts against
62
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another person’s fundamental rights. If this duty of due diligence is neglected and states let
violations happen, the state might, depending on the circumstances of the case, be fully
responsible under international law.68
In the case at hand, the Prime Minister of Greece clearly knows about ‘volunteer border guards’
conduct and has even expressed his gratitude towards them. Those factors at least suggest that
the ‘pushbacks’ carried out by private individuals might be attributed to the state of Greece.
This duty of protecting individuals from violent pushbacks is thus neglected and the Greek
state is letting the violations happen by failing to exercise due diligence. This question however
requires further and more detailed legal analysis in each individual case.
e. No Exclusion, Art. 33 para 2 Geneva Convention 1951
Exceptions from the principle of non-refoulement can only be made in cases where a refugee
poses a national security threat, Art. 33 para 2 Geneva Convention 1951. The provision
however requires an individual assessment of the person of the refugee, who himself or herself
must be a threat to public security. This excludes any argument – which is inadmissible
regardless – that the sheer number of refugees could be grounds for exempting states from the
principle of non-refoulement under Art. 33 para 2 Geneva Convention 1951 across the board.
The individual grounds are identical to those of Art. 1 F Geneva Convention 1951.69 There
must be ‘reasonable grounds’ to exclude an individual person for the respective reasons.
Hence, the burden of proof is, as a matter of course, with the contracting State; the State is not
allowed to act arbitrarily and has to support its findings with evidence in a fair, individual
procedure.70
2. The Prohibition of Refoulement under European Human Rights Law
The prohibition of refoulement is also a fundamental principle of human rights law.
Most importantly, a prohibition of refoulement derives from Art. 3 ECHR, the prohibition of
torture, inhumane or degrading treatment. The ECtHR first established this principle in its
fundamental judgment in Soering.71 It has since developed a wide range of case law that
emphasizes the absolute nature of Art. 3 ECHR, from which no derogation is possible, Art. 15
para. 2 ECHR.72 It has made clear that the non-refoulement guarantee implies a right to an
individualized assessment of the risk, as well as a number of procedural rights (right to an
interpreter, access to legal counsel, right to a legal remedy with suspensive effect). And it has
clarified that Art. 3 ECHR also prohibits ‘chain refoulement’.73 The corresponding
fundamental right is laid down in Art. 4 CFR, which according to Art. 52 para 3 CFR is
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interpreted as having the same meaning and scope as Art. 3 ECHR. The prohibition of
refoulement as deriving from Art. 3 ECHR is explicitly laid down in Art. 19 para 2 CFR.
a. Applicability of Art. 3 ECHR at the Border
According to the established case law of the European Court of Human Rights (hereafter:
ECtHR) Art. 3 ECHR creates obligations for the Greek states not only for those already on the
territory of Greece, but also with regards to individuals requesting entry to Greek territory at
the Greek land border, irrespective of whether they set foot on Greek territory or not.
Whether or not a state is bound to the European Convention of Human Rights is to be
determined according to Art. 1 ECHR, which secures to everyone within the contracting
member states’ jurisdiction the rights and freedoms defined in the Convention.
Although the ECHR does not provide a definition of ‘jurisdiction’, a long line of cases from
the ECtHR has sought to clarify exactly who can come within a state’s jurisdiction. The Court
has found that the jurisdiction is primarily territorial, but that in exceptional cases a state can
exercise its jurisdiction extraterritorially, including when the state exercises ‘effective control’
over an area outside its own territory (territorial mode of jurisdiction) or exercises ‘effective
control’ over a person outside its territory, for example by intercepting or detaining that person
(personal mode of jurisdiction).74 The Court has made clear that ‘Art. 1 of the Convention
cannot be interpreted so as to allow a State party to perpetrate violations of the Convention on
the territory of another State, which it could not perpetrate on its own territory’.75
Determining when a state is responsible for persons outside its physical borders is ultimately a
question of fact. Nonetheless, the Court has made clear that when a state exercises its control
over an individual, she or he comes within its jurisdiction. As early as in its judgment Soering,
the Court established that, ‘in so far as any liability under the Convention is or may be incurred,
it is liability incurred by the extraditing Contracting State by reason of its having taken action
which has as a direct consequence the exposure of an individual to proscribed ill-treatment’.76
More recently the Court confirmed, that: ‘It is clear that, whenever the State, through its agents,
exercises control and authority over an individual, and thus jurisdiction, the State is under an
obligation under Art. 1 to secure that individual the rights and freedoms under Section I of the
Convention that are relevant to the situation of that individual. In this sense, therefore, the
Convention rights can be ‘divided and tailored.’77 In other words, states can exercise their
jurisdiction wherever their acts have the effect of violating an individual’s rights, even if those
individuals were never formally within the states’ physical borders.
The ECtHR has already confirmed that the obligations under the convention apply to pushbacks
of aliens on a vessel at the high sea.78 Further, the ECtHR has recently confirmed that refusing
entry at the border also falls within the scope of application of the ECHR since states exercise
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‘jurisdiction’ over the individuals they violently refuse entry to.79 In this regard, it is irrelevant
whether the border fence at which persons request entry is located on the territory of that state
itself or on the territory of the neighbour state.80 Moreover, the Greek authorities have
undoubtedly been deploying force from within Greek territory and exercising control over
those outside of it by using tear gas and other violent means against them.
Therefore, it is clear that in the current situation on the Greek-Turkish border, where Greek
border guards have prevented access to official border crossing points by using coercive means
such as tear gas, the state is exercising jurisdiction over the persons concerned, whether or not
they have already crossed into Greek territory.
In summary, the jurisprudence of the ECtHR confirms clearly that, in addition to returns, Art.
3 ECHR is applicable to denials of entry. In order to assess whether the removal or denial of
entry amounts to a real risk of a violation of Art. 3 ECHR, an individual examination must be
carried out because such risk inevitably depends on individual circumstances.
b. Obligation to Conduct an Individual Examination
As mentioned, Art. 3 ECHR also gives rise to procedural obligations for signatory states when
dealing with asylum seekers. These do not differ much between removal from the territory,
transit zones, or pushbacks at the border.
When violations of Art. 3 ECHR are at issue, special requirements are imposed on states
because of the irreversible damage that could occur when asylum seekers – a per se vulnerable
group – are affected.81 Where evidence demonstrates that a real risk of an Art. 3 violation exists,
it is then the Government’s burden to remove any doubt.82 Therefore, all foreseeable
consequences of the individual’s return or denial of entry to the country of destination must be
assessed by the state and ‘in the light of the general situation there as well as the applicant's
personal circumstances’.83 The actual dangers that could occur as a result of a denial of entry
or return must be carefully evaluated and based on the available current reports and opinions,
including those by international and non-governmental organizations.84
In principle, every state authority is obliged to take into account protection requests that signal
a risk of a violation of Art. 3 ECHR. However, border guards and policeman are generally
simply unable to assess such risks ad hoc. Further, EU law foresees that they merely register
that a person wants to seeks asylum, before referring them to the asylum service as the authority
in charge of carrying out the individual examination. This means that individual assessments
satisfying Art. 3 ECHR cannot be carried out by them.
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c. The Implications of the ECHR Grand Chamber Judgment in N.D. & N.T.
This assessment is not affected by the recent Grand Chamber decision in N.D. & N.T.,85 which
specifically did not deal with any procedural guarantees under Art. 3 ECHR that might be
violated by so-called ‘hot returns’ at the border.86
The Court considered that a violation of Art. 3 ECHR had not been substantially argued by the
applicants and therefore deemed that part of the application inadmissible at an early stage of
the procedure.87 Having in mind the absolute nature of Art. 3 ECHR, it is highly likely that the
Court would have found a breach of Art. 3 ECHR where a pushback would have led to a risk
of being exposed to torture, inhuman or degrading treatment, or chain refoulement. And unlike
the prohibition of collective expulsion, which will be examined below (at C.I.4), the guarantee
laid down in Art. 3 ECHR is in no case depending on a person’s ‘own conduct’.
Either way, the judgment in N.D. & N.T. can be explained by a procedural issue: The Court
always has to assess the situation as it is at the time of the judgment. But the events in this case
had overtaken the Court proceedings in time and facts. In retrospect, it was determined that
there was no real risk of inhuman or degrading treatment upon deportation.88 This was
established retrospectively and taken into account in the proceedings per the procedural law of
the ECtHR.89 Following this explanation of the judgment, it is impossible to conclude that the
judgment of the ECtHR was in essence based on an ‘exception’ to the prohibition of collective
expulsion (see in more detail below C.1.4).
At the moment states refuse persons entry, there is no doubt that they are obliged to examine a
potential violation of Art. 3 ECHR, and that the non-implementation of this requirement itself
violates Art. 3 ECHR. However, it is impossible for border guards at the Turkish-Greek border
to know whether a person needs international protection without assessing their individual
needs. That is precisely why states are obliged to carry out individual examinations.
What is more, at the Greek-Turkish border, there are concrete indications that the denial of
entry would lead to the real risk of a violation of Art. 3 ECHR, either due to the living
conditions in Turkey or due to the danger of chain refoulement from Turkey to the country of
origin (see C.I.6.b). As outlined below (at C.I.6.a), such risks have to be assessed in an
individual procedure, before carrying out any denial of entry. Therefore, the pushbacks without
such an individual assessment violate Art. 3 ECHR.
3. The Right to an Effective Remedy under European Human Rights Law
First and foremost, Art. 13 ECHR guarantees the right to an effective remedy before a national
authority against violations of rights and freedoms laid down in the Convention. In case Art. 3
ECHR violations are at stake, the remedy must thoroughly and accurately examine such risks.90
Whereas, generally, the procedure in which the remedy is granted can be accelerated, the
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acceleration must not exclude the concerned person to submit relevant material supporting her
or his claim.91
The right to an ‘effective remedy’ also requires factual access to such a remedy and an
examination of the complaint, indeed before irreparable consequences can be brought about by
the administration.92 Thus, if at the border or after entry into the East Aegean islands – where
people are detained on boats and at the port – access to lawyers is structurally prevented or
made impossible, there is already de facto no effective legal remedy. In such a case, it follows
directly from the fundamental and human rights obligation to guarantee an effective remedy
that, where necessary, a free legal advice infrastructure must be maintained. Legal advice must
be accessible in fact and actually available.93
In cases of forced returns, the ECHR has affirmed several times that the remedy can only be
considered effective if it has suspensive effect.94 From the current situation at the border and
in the border area it is clear then that the persons subject to pushbacks and returns do not have
access to any legal remedy, and the practice thus violates Art. 13 ECHR in conjunction with
Art. 3 ECHR.
For the same reasons, the current practice violates Art. 47 CFR. Art. 47 CFR requires an
effective judicial remedy against the violation not only of those rights laid down in the Charter
of Fundamental Rights itself, but anywhere else in EU law, including EU secondary law. Art.
47 CFR therefore has a broader scope than Art. 13 ECHR.95 Since applicants have no access
to any legal remedy against their return or denial of entry, not only are their fundamental rights
violated, but several of their rights under EU secondary law are as well (see below C.I.5). The
absence of any judicial remedy constitutes is a clear violation of Art. 47 CFR.
4. The Prohibition of Collective Expulsion
The prohibition of collective expulsion is laid down in Art. 4 Protocol No. 4 of the ECHR,
which prohibits states from refusing entry to large groups of asylum seekers at border
checkpoints without individual examination. While Greece did not sign that protocol,96 Greece
is bound by Art. 19 para. 1 CFR, which contains the same prohibition of collective expulsion.
ECtHR jurisprudence is relevant to the interpretation of Art. 19 para. 1 CFR due to the Art. 52
para. 3 CFR.
Member states are bound by the CFR when implementing EU law, cf. Art. 51 para 1 CFR (see
above). When refusing entry to third country nationals at the external border, member states
implement Art. 14 Regulation (EU) 2016/399 (Schengen Borders Code)97 and are therefore
91
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clearly bound by the CFR. But member states also implement EU law – and are therefore bound
by the CFR – when returning third country nationals from their territory, as such returns are
governed by the Return Directive.98
To begin with, the prohibition of collective expulsion also applies to situations of refused
entry,99 if the denial of entry concerns the ‘immediate and forcible return of aliens from a land
border following an attempt by a large number of migrants to cross that border in an
unauthorised manner and en masse’.100 As this is arguably the case at the Greek-Turkish land
border, the denial of entry to a large group of migrants without an individual examination
constitutes a collective expulsion within the meaning of Art. 4 Protocol 4 ECHR, Art. 19 para.
1 CFR.101
However, in its recent decision N.D. & N.T. the ECtHR held that in instances of unlawful
border crossings by large groups using force, it must also be taken into account whether the
respective convention state provided genuine and effective access to means of legal entry, in
particular border procedures.102 Importantly, a state’s efforts to pushback large groups trying
to cross the border with force will comply with the prohibition of collective expulsion only if
other legal pathways for requesting entry exist and are effectively accessible. Only in those
cases, the ECtHR argued, shall the state’s denial of entry and the failure of conducting an
individualized procedure be interpreted as a consequence of the individual’s own conduct.103
Within the current political and media discourse, this judgment is often referred in order to
justify the denial of entry currently taking place at the Greek-Turkish land border. Manfred
Weber, chair of the EPP group in the European Parliament, states: ‘We have now recently
received a ruling from the European Court of Human Rights in Strasbourg, which has just
applied the same procedure as that applied by the Spanish authorities in Morocco and Ceuta,
for example, that even if there are collective attacks on the border, it is then possible to
repatriate collectively. This is now also being implemented in Greece.’104
This reference to the judgment in order to justify the current measures in Greece is wrong and
highly misleading. A close look at the judgment makes clear that the Court found that Spain
had not breached the prohibition of collective expulsion because it provided alternative legal
avenues for the applicants to ask for entry to Spanish territory, including the possibility of
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asking for asylum at official border crossing points.105 (Showing that this was not actually the
case and that the judgment has technical deficiencies106 is not task of this opinion.)
As described above, several thousand asylum seekers are currently demanding entry to Greek
territory at the official border crossing point of Greek`s external border, Kastanies. There is no
legal procedure for these asylum applicants to request entry to Greek territory or to submit
asylum applications at the border. On the Greek-Turkish border, there has not been any legal
procedure for asylum applicants to request entry to Greece, rather unlawful pushbacks have
been in place over the last years.107 This type of border management is clearly not in accordance
with the Court’s decision, which explicitly demands that states increase the legal ways for
individuals to submit asylum applications at borders.108
The ECHR has already tried to clarify this in its judgment in an obiter dictum: ‘However, it
should be specified that this finding does not call into question the broad consensus within the
international community regarding the obligation and necessity for the Contracting States to
protect its borders – either its own borders or the external borders of the Schengen area, as the
case may be – in a manner which complies with the Convention guarantees, and in particular
with the obligation of non-refoulement.’109
Therefore, it is clear that the current measures at the Greek-Turkish land border violate the
prohibition of collective expulsion laid down in Art. 19 para. 1 CFR.
5. The Obligation to Conduct a Procedure in Line with EU Secondary Law
Whether a person is entitled to benefit from the guarantees of the Common European Asylum
System depends on the scope of the respective Directives and Regulations. For the Directives
2013/32/EU (Asylum Procedures Directive – APD), 2013/33/EU (Reception Conditions
Directive), 2011/95/EU (Qualifications Directive) and for the Regulation (EU) 604/2013
(Dublin Regulation III) to apply, an asylum application would have to be lodged.110 Directive
2008/115/EC (Returns Directive), on the contrary, is only applicable in case a person is not
residing legally in the respective country.
a. ‘Asylum Application’ as Triggering the Application of EU asylum law
The European asylum law is based on a wide and non-formal definition of an asylum
application. All of these instruments111 understand an ‘asylum application’ as ‘a request made
by a third-country national or a stateless person for protection from a Member State, who can
be understood to seek refugee status or subsidiary protection status, and who does not explicitly
request another kind of protection, outside the scope of the Directive 2011/95/EU
ECtHR Judgment of 13 February 2020 – Appl. nos. 8675/15, 8697/15 – N.D. & N.T., para. 213-220.
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(Qualifications Directive), that can be applied for separately.’ As it is enough that the request
‘can be understood’ to be a request for international protection, no formal application is
necessary in order for the EU asylum law to apply.
Therefore, individuals arriving by rubber boat on European shores and coming mainly from
countries where there is a high risk of persecution, who do not explicitly articulate that they
are not seeking asylum, have submitted an application for international protection within the
meaning of EU law.112 The same applies for persons who have entered the territory through a
land border and get in contact with a national authority. This also extends to persons standing
towards armed forces at the border fence trying to enter.
Nowhere do these instruments provide for the possibility that the Greek State can simply
‘abolish’ the submission of asylum applications. Quite the contrary: as soon as an application
in the described sense is received, a duty arises to forward the application to the responsible
authority as soon as possible, specifically within three working days (cf. Art. 3 para 1 APD).
Where the concerned protection seekers do not have contact with the Greek Asylum Service,
every national authority is obliged to receive and to accordingly register asylum applications,
cf. Art. 6 APD. This also applies to applications lodged at the border or in transit zones, Art. 3
para 1 APD. With a view to the situation at the Greek-Turkish border, applications have
therefore been submitted in all conceivable scenarios (see B.I).
b. The Obligation to Ensure the Guarantees From the Asylum Procedures Directive
Given that an asylum application has been submitted, Greece is obliged to ensure the
guarantees provided for in the APD. The Directive has been transposed into Greek Law.113
Outlining all guarantees of the Asylum Procedures Directive would go far beyond the scope of
this legal opinion. It must however be emphasized in particular that the Directive provides for
a right to stay in the territory during the processing of the asylum application as well as for
comprehensive procedural rights, such as the right to a thorough examination of applications,
the right to an interpreter, and the right to access to legal counsel.114
c. The Obligation to Initiate a Procedure under the Dublin Regulation III
Additionally, the unlawful exclusion of the respective persons from the scope of the European
asylum law also makes the exercise of other rights impossible, e.g. the right to family unity
arising from the Dublin Regulation III.
According to Art. 3 para 1, Art. 20 para 1 Dublin Regulation III, Member States are obliged to
conduct a procedure to appoint the Member State responsible for conducting the asylum
procedure (hereafter: Dublin procedure) as soon as an asylum application is lodged in a
Member State. This occurs irrespective of whether an asylum application has already been
lodged in another Member State, i.e. irrespective of whether a take-charge procedure (Art. 21
Nora Markard/ Helene Heuser, ‘Möglichkeiten und Grenzen einer menschenrechtskonformen Ausgestaltung von sogenannten „Hotspots“
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et seq.) or a take-back procedure (Art. 23 et seq.) is to be conducted.115 This applies even if the
person concerned has already been returned under a Dublin procedure and again enters the
Member State unlawfully.116
Applicants also have an individual right to the correct application of the provisions of the
Dublin Regulation III, as it is established case-law of the European Court of Justice (hereafter:
ECJ).117 The Greek authorities are also obliged to forward the informal asylum application to
the responsible authority as soon as possible (Art. 6 APD).
Therefore, persons who have family members in another Member State are entitled to be
reunited with them within the scope of Art. 8-10, Art. 16, Art. 17 para 2 Dublin Regulation III.
Suspending asylum applications therefore also jeopardises the Dublin Regulation III and its
target to ‘determine rapidly the Member State responsible, so as to guarantee effective access
to the procedures for granting international protection’ (recital 5).
6. The ‘Protection Elsewhere’ Clauses
The obligations described above do not cease to apply when denials of entry or removals are
carried out to a country which can supposedly be considered as a ‘safe third country’ or a ‘first
country of asylum’.
To begin with, according to the majority opinion in legal scholarship, neither the Geneva
Convention 1951 nor the ECHR generally prohibit states from applying so-called ‘protection
elsewhere clauses’, i.e. returning asylum applicants to third countries considered ‘safe’ without
examining the substance of their asylum applications.118
EU secondary asylum law defines the concept of protection elsewhere in two provisions of the
Asylum Procedures Directive: Art. 38 APD concerns cases in which applicants have not yet
received protection in Turkey (‘safe third country’). Art. 35 APD concerns those cases in which
applicants were already granted protection in Turkey (‘first country of asylum’). Art. 38 para.
1 APD sets common minimum standards for the application of both, the safe third country as
well as the first country of asylum concept.119 These standards require, inter alia, that the safe
third country respects the principle of non-refoulement and provides for the possibility to
request refugee status, and, in case refugee status is granted, to receive protection in accordance
with the Geneva Convention 1951.
However, the concept of ‘protection elsewhere’ both under European human rights law as well
as EU asylum law requires the examination of each individual case in order to determine
whether the third state can actually be considered ‘safe’ for the specific applicant (C.I.6.a).
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What is more, Turkey can from the outset not be considered as ‘safe third country’ or ‘first
country of asylum’ for the large majority of applicants (C.I.6.b).
a. The Obligation to Conduct an Individual Procedure
First, EU asylum law explicitly obliges states to carry out an individual examination that also
includes the possibility to appeal their rejection and bring forwards reasons why the third
country is not safe in the individual case, see Art. 35, Art. 38 para. 2, Art. 33 para. 2, Art. 46
para. 1 lit. a (ii) APD. The European Court of Justice has just confirmed that it has to be
assessed in any individual case, whether the cumulative requirements laid down in Art. 35, 38
APD are fulfilled when rejecting asylum applications based on the assumption of safety in third
country.120 When applying Art. 35 ADP, it has to be assessed, whether the applicant received
any kind of formalized protection in the third country, which he or she is still entitled to.121
When applying Art. 38 ADP, an individual connection between third state and applicant needs
to be proven, for which it is reasonable to refer the applicant to protection in the third country;
the mere transit is not sufficient.122 It is self-explanatory that the existence of these prerequisites
can only be determined in an individual procedure.
Second, as shown above, the procedural dimension of the non-refoulement principle under
refugee law and under human rights law obliges states to carry out an individual procedure.
This obligation applies regardless of whether the pushback or deportations results in the
applicant being returned to a ‘safe third country’ or ‘first country of asylum’, because it serves
to ensure that no individual risks exist for the applicant in purportedly ‘safe’ countries.
However, as the returning country does not conduct an assessment as to the risk of a violation
of Art. 3 ECHR with respect to the individual’s country of origin, the ‘safe third country’
concept applies only where, first, the individual will have access to an effective asylum
procedure in that country and, second, is not at risk of being returned from that country either
directly or indirectly to her or his home country or another state where she or he risks torture
or inhuman or degrading treatment. The returning country must therefore take into account all
available information about the safe third country’s asylum system and must give applicants
the opportunity to demonstrate that the safe third country could not be considered as such due
to the circumstances of their individual case.123
Besides the real risk of indirect refoulement, the living conditions in the safe third country must
also be in accordance with Art. 3 ECHR. Where asylum applicants are referred to protection in
a third country, the living conditions in that country can as such constitute degrading or
inhuman treatment. This is the case if the indifference of the authorities of third state towards
the living conditions of the applicant, in the words of the ECtHR, ‘were to result in a person
who is wholly dependent on public assistance finding himself, irrespective of his will and
personal choices, in a situation of extreme material deprivation which did not enable him to
satisfy his most basic needs, such as food, washing and housing, and which affected his
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physical or mental health’.124 Whether precarious living conditions in a third country reach the
threshold of a violation of Art. 3 ECHR also depends on the individual vulnerability of the
asylum applicant.125 Therefore, an individual examination is required also with regards to the
material living conditions.
In sum, if Greece wants to refuse entry or return asylum seekers to Turkey on the grounds that
Turkey is a safe third country, Greece must still carry out individual procedures in which
applicants have the effective opportunity to rebut the presumption of security, either generally
or with respect to their individual case. In the light of Art. 3 ECHR as well as EU asylum law,
denial of entry as well as returns to Turkey without such individual examination are unlawful.
b. Turkey is not a Safe Third Country or a First Country of Asylum
When applying these standards to the situation of asylum-seekers in Turkey, it is clear that
Turkey can by no means be regarded as generally safe.
Turkey already violates the basic minimum conditions provided for in Art. 38 para 1 APD. The
example of Syrian citizens should illustrate the justified doubts about the presumption of
security in Turkey: There have been several reports, particularly towards the end of 2019, about
returns of Syrian nationals into the on-going war in Syria – this is a clear violation of the nonrefoulement principle.126 Further, Turkey collectively excludes all Syrian citizens from any
individualized asylum procedure and therefore from requesting refugee status and enjoying the
corresponding protection in accordance with the Geneva Convention 1951. Turkey rather
collectively grants a temporary protection status to Syrians.127 Returning any Syrian to Turkey
based on the protection elsewhere clauses therefore clearly violates the requirements set forth
in the Asylum Procedures Directive and is also contrary to international public law.128
Notably, the above issues for Syrians are only two examples – it has been emphasized
continuously over the last years by academics, NGOs and also courts, that Turkey cannot
generally be considered as safe third country in light of EU and international law.129
7. Conclusion
To conclude, breaches of several human and fundamental rights are currently taking place en
masse at and around the Greek-Turkish border. In particular, Art. 3 and 13 ECHR as well as
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Art. 4, 19 and 47 CFR are violated on a broad scale by unlawful governmental measures.
Further, the measures obviously violate EU asylum law.
II. Criminalisation of Asylum Seekers
According to reports, persons who have entered Greece irregularly are being prosecuted,
arrested and face accusations of illegal entry with penalties up to 10,000 Euro and three years
in prison.130 As a matter of course, an asylum procedure would have to be conducted for those
persons as well. In addition, the Geneva Convention 1951 also underlines that: ‘Contracting
States shall not impose penalties, on account of their illegal entry or presence, on refugees,
who, coming directly from a territory where their life or freedom was threatened in the sense
of Art. 1, enter or are present in their territory without authorization, provided they present
themselves without delay to the authorities and show good cause for their illegal entry or
presence.’ (Art. 31 para 1 Geneva Convention 1951).
The term ‘refugee’ under the Geneva Convention 1951 is declaratory in nature and includes
asylum applicants or persons who have not had a chance to lodge an asylum claim. While one
might argue that the persons concerned do not come ‘directly’ from the respective territory,
this term is misleading. It is widely agreed in scholarly literature131 and case law132 that Art. 31
para 1 exempts all applicants for protection from criminal liability, in terms of penalties, for
illegal residence or illegal entry. The clause, in line with the original version of the Convention,
which was expanded in scope by the Protocol 1967, was only intended to prevent persons from
seeking protection more than once in different States, thus extending the periods for which
protection is granted beyond the extent actually provided for. Persons who have already found
protection elsewhere and have settled there permanently should therefore be excluded.133
Therefore, imposing general penalties for illegal entry is not in line with the Geneva
Convention 1951.
III. Use of Force against and Degrading Treatment of Asylum Seekers at the Borders
Recently, there have been increased reports of various forms of physical violence against
asylum seekers who are present at the border. The violent acts are carried out by private
individuals or by the state itself.134
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1. Use of Live Ammunition by State Forces
Reports suggest that Greek state forces are using live ammunition, and that this has already
caused at least one fatality.135 Assumed that those reports are correct, this would amount to a
violation by Greece of its obligations under Art. 2 ECHR.
Art. 2 para 1 sentence 1 ECHR provides: ‘Everyone’s right to life shall be protected by law.’
The ECtHR has stressed in several occasions that Art. 2 para 2 ECHR ‘does not primarily
define the situations in which it is permissible to intentionally inflict death, but describes those
in which it is possible to ‘use force’, which may lead to the unintentional infliction of death.’136
Art. 2 para 2 ECHR establishes an exhaustive list of exceptions from the rule that the taking of
life – no matter whether intentionally or unintentionally – is prohibited. This provision thus
standardises the situations in which violence that could lead to death may exceptionally be
used. The ECtHR has defined that only where the use of force is ‘absolutely necessary’ in order
to achieve one of the listed purposes, a lethal use of force may be justified.137 The use of force
by state officials to achieve one of the objectives may be justified under this provision only
where it is based on an honest belief and in good faith that one of the preconditions is met, even
though it subsequently proves to be mistaken.138
Further, Art. 2 ECHR obliges Convention States to plan a life-threatening operation ‘so as to
minimize, to the greatest extent possible, recourse to lethal force’.139 This includes the general
selection and appropriate training of state officials.140 This, as a matter of course, includes the
planning and the controlling of the actual operation.141 It would have to assessed in detail
whether those conditions have been met by Greece’s planning of the deployment of its state
forces to the border.
Finally, however, the conduct of the persons killed must also be taken into account in the
assessment. In particular, where the killed persons constitute a danger to the life and physical
integrity of the state forces or where they are themselves armed, the lethal use of force might
be justified.142 While this would require an assessment of the individual case, it does seem
highly improbable, based on the reports and to the best of the authors’ knowledge, that those
conditions were met in the cases at hand.
2. Degrading Treatment Inflicted by State Forces
It is furthermore reported that persons have been pushed back half-naked143 or have been
sexually harassed before being pushed back,144 and that persons’ mobile phones were
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confiscated to prevent them from making any calls.145 If those reports are true, the treatment
would also amount to inhumane and degrading treatment in the sense of Art. 3 ECHR.
According to the case law of the ECtHR, a treatment is or conditions are degrading or inhumane
if they are likely to arouse in her ‘feelings of fear, anguish, or inferiority capable of inducing
desperation’.146 A treatment is considered to be ‘degrading’ when it humiliates or debases an
individual, showing a lack of respect for, or diminishing, his or her human dignity, and is
capable of breaking an individual’s moral and physical resistance. It is sufficient if a victim is
humiliated in his or her eyes, even if not in the eyes of others.147
Being sexually harassed or pushed over a river half-naked shows a clear lack of respect for the
individual and diminishes her or his human dignity. The persons are only used as sexual objects
or to be made fun of.
3. Violence by Private Individuals (‘Volunteer Border Guards’)
There are also reports that ‘volunteer border guards’ are involved in pushbacks and are using
armed force. The behaviour of those private ‘village guards’ cannot be directly attributed to
the state of Greece.148 However, this does not mean that Greece might not be responsible under
international human rights law for the behaviour of those village guards, as will be shown in
the following.
a. Obligation to Protect
The ECtHR describes the prohibition of torture, inhumane and degrading treatment and the
right to life as the most fundamental values in democratic societies and as closely bound up
with respect for human dignity.149
Greece must not only abstain from inflicting such treatment upon asylum seekers through its
state officials. Convention States are also obliged by Art. 2 and 3 ECHR to protect persons
from mistreatment done by private parties. This explicitly applies for particularly vulnerable
groups.150
b. Criteria to Attribute Behaviour of Private Parties
In case States know or must know about a possible mistreatment, they have to take measures
accordingly and can otherwise be held directly responsible.151 States can be held responsible
for private acts if they fail to act with due diligence to prevent violations of rights or to
investigate and punish acts of violence.152 Therefore, Greece also has a duty to protect asylum
seekers from treatment that would amount to a violation of Art. 3 ECHR, such as severe

See NewYork Times, ‘“We are Like Animals”: Inside Greece’s Secret Site for Migrants’, 10 March 2020, available at:
https://www.nytimes.com/2020/03/10/world/europe/greece-migrants-secret-site.html.
146
ECtHR Judgment of 21 January 2011 – Appl. no. 30696/09 – M.S.S, para 263.
147
Ibid., para. 220.
148
The court once attributed responsibility to Turkey for the behaviour of ‘village guards’, those, however, were paid and advised by the state
itself, cf. ECHR, Judgment of 24 May 2005 - Nos. 36088/97 and 38417/97– Acar et al., §§ 80 et seq.
149
See e.g. ECHR, Judgment 24 Mach 2008 – Appl. no. 23458/01 – Giuliani and Gaggio., para 174 et seq.
150
Cf. ECHR, Judgment of 23 September 1998 – Appl. no. 25599/94– A. v the United Kingdom, para 22
151
Cf. ECHR, Judgment of 28 March 2000 – Appl. no. 22535/93– Kaya. para116.
152
See e.g. ECtHR Judgment of 09 June 2009 – Appl. no. 33401/12 – Opuz., para 79 et seq.
145

[28]

mistreatment or refoulement when so-called volunteer border guards are involved. This applies
when the state authorities know or should have known of the danger.153
As has been shown, the Greek State is aware that volunteer border guards are ‘supporting’
official forces at Greek-Turkish land border.154
c. Measures Attributed to the Greek State
In this respect, the push-backs carried out by non-governmental bodies have already been
mentioned above, which, in the absence of an individual assessment, regularly constitute a
violation of Art. 3 ECHR. Moreover, Art. 2 ECHR ‘covers not only situations where certain
action or omission on the part of the State led to a death complained of, but also situations
where, although an applicant survived, there clearly existed a risk to his or her life’.155 The
measures required to protect those who are attacked by private parties depend on the situation.
However, not taking any measures in favour of the attacked is a clear failure to act with due
diligence to prevent violations of rights, as the government knows or must know about the
mistreatment and the actions carried out by ‘volunteer border guards’. By not taking any
measures, the Greek government is therefore violating the obligation to protect persons against
violations of Art. 2 and 3 ECHR. Yet, the Greek government has, to date, not taken any steps
to prevent individuals from using force against protection seekers at the borders.
4. Deaths at Borders and The Obligation to Investigate under Art. 2 ECHR
According to well established case law of the ECtHR, Art. 2 ECHR also creates an obligation
to investigate without delay, thoroughly and impartially, and ex officio – it must not depend on
any form of application – and by an independent body, any deaths occurring in the course of
interventions by public authorities.156 The investigation must also be effective, i.e. it must
produce a result that is sufficiently substantiated and justified by evidence. To this end, all
reasonable steps must be taken, e.g. preservation, such as witness statements, trace analysis,
autopsy.157 For an examination to be independent it has to be independent in terms of hierarchy,
practice and institutions, and hence cannot be conducted by officers of the same police station
or soldiers of the same squad.158 States therefore have to not only to reconstruct the causes of
the event but also to find out the responsible persons.
After all, it does not have to be secured that the state itself was solely responsible for the death,
on the contrary, investigations have to be conducted regarding every violent death, no matter
whether it was caused by a state or not.159 This is, according to the Court, because Art. 2 ECHR
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would be without value, if in practice there would not be a procedure to evaluate the lawfulness
of the killing – Convention States shall ‘secure human rights’.160
Hence, Greece – and Turkey – are obliged under the ECHR to investigate the deaths at the
border in the described manner.
D. No Justification of the Measures under EU or International Law
In the political and legal debate, in particular three arguments have been put forward in order
to justify the measures at the Greek-Turkish border and the suspension of the asylum law in
Greece, namely: the emergency clause of Art. 78 para 3 TFEU, the argument of an
‘instrumentalisation’ of EU asylum law, and the public policy clause of Art. 72 TFEU. Neither
of those arguments is persuasive. In particular, EU law does not allow for a derogation of
fundamental rights, let alone for a violation of the EU’s foundational values, during an
extraordinary factual situation. In other words: There is no lawless state of exception under EU
law.
I. The Emergency Measures Clause of Art. 78 para 3 TFEU
The Greek Prime Minister has invoked Art. 78 para 3 TFEU in order to support the decision to
‘suspend’ the asylum law for one month. In his words on Twitter: ‘Our national security council
has taken the decision to increase the level of deterrence at our borders to the maximum. As of
now we will not be accepting any new asylum applications for 1 month. We are invoking Art.
78.3 of the TFEU to ensure full European support.’161
This reference to Art. 78 para 3 TFEU is misleading and wrong. Neither the procedural nor the
substantive requirements of that provision are fulfilled here. In any case, Art. 78 para 3 TFEU
does not allow states to violate the non-refoulement principle as granted by EU and
international law, something that has been correctly emphasized by the UNHCR.162
Art. 78 para 3 TFEU provides that ‘in the event of one or more Member States being confronted
by an emergency situation characterised by a sudden inflow of nationals of third countries, the
Council, on a proposal from the Commission, may adopt provisional measures for the benefit
of the Member State(s) concerned. It shall act after consulting the European Parliament.’
The clause has until now mainly been interpreted as a legal basis allowing for measures
implementing the principle of solidarity.163
In terms of procedural requirements, as becomes clear from the wording of Art. 78 para 3 TFEU
already, the clause does not allow a member state to unilaterally take the measures which it
considers appropriate. The provision rather prescribes the following procedure for a Council
Decision: First, the Commission must propose a measure. Second, the European Parliament
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must be heard. Then, third, the Council may decide to adopt the measure. As has been clarified
by the ECJ, the legislative procedure under Art. 289 para 3 TFEU does not apply, so that
unanimity is not required in the Council, and it is sufficient that the Parliament is heard.164
The substantive requirements have been clarified by the CJEU in regard to its two decisions
establishing the so-called Relocation Programme adopted on the basis of Art. 78 para 3
TFEU.165 The ECJ clarified that, in principle, a measure adopted under Art. 78 para 3 TFEU
may provide for a deviation from secondary EU asylum law,166 but that the deviation must be
strictly temporarily limited, and that it must comply with the principle of proportionality.167
However, Art. 78 para 3 TFEU does not allow for measures which would amount to a violation
of EU primary law, including the CFR.168 Otherwise, the Council could, in a procedure under
Art. 78 para 3 TFEU deviate from – and hence de facto amend – the EU treaties. This would
amount to a circumvention of the Treaty amendment procedure laid down in Art. 48 TEU.
Therefore, Art. 78 para 3 TFEU does not permit measures that violate the non-refoulement
principle and rights granted by the CFR.
II. The Argument of an ‘Instrumentalisation’ of Asylum Law
Secondly, a general reference to a purported ‘instrumentalisation’ of asylum law cannot justify
a deviation from binding EU and international law.
Greek politicians have argued that Turkey is ‘using desperate people to promote this
geopolitical agenda’,169 and that Turkey ‘is making use of innocent people in its efforts to
destabilize Greece and Europe’,170 or have even compared the movement of asylum seekers
towards the EU to an ‘organized invasion from a foreign country’.171 Similarly, European
Commission President has stated that ‘those who seek to test Europe’s unity will be
disappointed. We will hold the line and we will prevail. Turkey is not an enemy and people are
not just means to reach a goal.’172 The fact that those statements rhetorically refer to a situation
of armed conflict seems so far-fetched from a legal perspective, that it does not seem necessary
to further consider this line of argument in the following.
What does require some attention is the – almost equally far-fetched – argument that EU and
international asylum law is not applicable to the situation at hand because it is not covered by
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the telos of asylum law. This is because the Greek Suspension Act refers to ‘the extraordinary
circumstances of the urgent and unforeseeable necessity to confront an asymmetrical threat to
the national security, which prevails over the reasoning for applying the rules of EU law and
international law on asylum procedures […]’.173
To be sure, the argument that the rationale or the telos of a certain law does not cover a certain
situation is, in principle, a valid legal argument.174 Historical interpretation, referring to the
origins of a certain international treaty, is, in principle, also a valid legal argument to support a
specific reading or to clarify a clause that cannot be elucidated by wording, context, and
telos.175 And even EU primary law may, in principle, be subject to a constitutional
transformation in the sense that where the practice of EU institutions continuously disregards
a certain provision, that provision may have to be understood as de facto overturned.176
However, neither of those arguments leads to the conclusion that the violation of EU and
international law in the situation at hand may be somehow re-interpreted as ‘actually not
amounting to a violation’. This becomes clear from the following three arguments.
First, a historical and teleological interpretation of the Geneva Convention 1951 leads to the
conclusion that it covers the situation at hand. The Convention was adopted in order to address
the situation in Europe after World War II.177 In that historical context, refugees were forced
to leave certain countries. It therefore follows a fortiori that the permission to leave Turkey –
which is actually not an extraordinary situation, but rather complies with the human right to
leave any country178 – is covered by the telos of the Geneva Convention 1951.
Second, and more importantly, neither a teleological nor a historical interpretation of EU law
may contradict the values enshrined in Art. 2 TEU. In other words: No method of interpretation
may be invoked to justify an interpretation that amounts to a violation of the rule of law or
fundamental rights. Such an outcome would be at odds with basic constitutional foundations
of the EU.
Finally, and in any case, the EU, or its member states can hardly invoke the instrumentalisation
of asylum law as an argument in situations where they, through a political agreement with a
third state, put the latter in a position to ‘instrumentalise’ a large number of refugees in the first
place. This is however exactly what the EU has done with the EU-Turkey Statement. What is
more, the EU has previously instrumentalised the externalization of migration control in order
to prevent people from reaching its borders and therefore being bound by an obligation to carry
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out individual asylum procedures and, in some instances, grant international protection to those
trying to reach EU territory.
III. The Public Policy Clause of Art. 72 TFEU
The Suspension Act invokes ‘the extraordinary circumstances of the urgent and unforeseeable
necessity to confront an asymmetrical threat to the national security’ and ‘the sovereign right
and the constitutional obligation of the Hellenic Republic to safeguard its integrity, and its right
to take any measure to this effect.’179
As explained above, the ‘suspension of the asylum law’ and the ensuing deportations without
individual procedure constitute a violation of EU and international law. They can also not be
justified on the basis of the public policy clause of Art. 72 TFEU.180
The public policy clause of Art. 72 TFEU allows the member states to derogate from EU law.181
In particular, it enables member states to deviate from EU asylum law, provided that the
preconditions of that clause are met, and that the derogation does not exceed the scope it
permits. Art. 72 TFEU provides that EU asylum law ‘shall not affect the exercise of the
responsibilities incumbent upon Member States with regard to the maintenance of law and
order and the safeguarding of internal security.’
The provision must be interpreted in light of the principle of the national security clause
enshrined in Art. 4 para 2 sentence 2 and 3 TEU.182 The competences of the European Court
of Justice are restricted in that context, Art. 276 TFEU.183 It is hence not surprising that the
CJEU has not yet provided an interpretation of Art. 72 TFEU.
1. Preconditions for the application of the public policy clause of Art. 72 TFEU

As a precondition of invoking Art. 72 TFEU, the ‘law and order’ or the ‘internal security’ of
the concerned member state must be endangered, and the concerned member state must provide
a substantiated justification for invoking the public policy clause in case of a deviation from
EU law.184 Due to the autonomous interpretation principle of EU law, the terms ‘law and order’
and ‘internal security’ must be interpreted consistently throughout the Union; member state
definitions are not dispositive.185 Hence, not every instance in which a member state invokes
the public policy clause is actually covered by it from the outset. At the same time, and in line
with the limited competences of the CJEU to review an invocation of Art. 72 TFEU, there is
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some room for interpretation by the concerned member state to define whether a given situation
qualifies as triggering the public order clause.186
Some interpret the clause in line with the jurisprudence of the CJEU in the context of the
internal market.187 More convincingly, the term ‘law and order’ in Art. 72 TFEU stands in the
international law tradition of the ‘ordre public’ and thus refers to fundamental characteristics
of the national legal order.188 The term ‘internal security’ refers to the essential institutions of
the state including those tasks that are usually carried out by the police.189 The threshold is
quite high, such that Art. 72 TFEU was not even invoked in the context of the 2015 ‘refugee
crisis’. Even the provisions in the Dublin Regulation III allowing for a deviation from the
general rules were interpreted by the CJEU in a rather strict and narrow manner.190 It is
therefore highly doubtful whether the situation described above justifies an invocation of Art.
72 TFEU by Greece as a justification for its measures. Turkey’s decision to open its borders
did not create a situation in which the fundamental characteristics of the national legal order
were endangered, nor is it apparent that the spike in arrivals amounts to a threat to the internal
security of Greece – certainly not when compared with the experience of 2015.
2. No justification of a violation of fundamental rights

Further, and regardless of the question whether the preconditions of Art. 72 TFEU are met, it
is generally acknowledged that the public policy clause cannot be interpreted as allowing a
deviation from any possible provision of EU law.
In particular, Art. 72 TFEU does not allow a violation of absolute fundamental rights.191 As
measures based on Art. 72 TFEU fall within the scope of EU law, such measures must be in
line with the CFR, Art. 51 para 1 CFR.192 The current measures implemented by Greece
however do violate absolute fundamental rights, especially Art. 4 and Art. 19 CFR, as shown
above.193
The re-introduction of checks at the EU internal borders illustrates very well the kind of
measures which might be justified under Art. 72 TFEU in conjunction with the respective
secondary law provisions concretising the public order clause.194 The measures in question are
however of an entirely different nature: Those measures violate absolute fundamental rights as
granted under EU and international law.
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The question of whether a temporary ‘suspension’ of the processing of asylum claims in the
sense of a general delay in the procedures is compatible with Art. 72 TFEU or not,195 is not
relevant to the present opinion. The measures undertaken by Greece amount to a ‘suspension’
of the asylum law in the sense that the persons are being deported without access to an asylum
procedure and are prevented from lodging an application and thus excluded from benefitting
from the guarantees for asylum seekers – this is an entirely different situation.196
IV. No Lawless ‘State of Exception’ under EU law
Finally, and rather for the sake of completeness of the argument, it is emphasized that neither
Art. 72 TFEU, nor Art. 78 para 3 TFEU, nor any other EU law provision allows for a
‘suspension’ of the rule of law or even of fundamental rights. In other words, there is no state
of exception under EU law. The rule of EU law, at least insofar as the essence of fundamental
rights is concerned, cannot be suspended under any circumstances.
Both Art. 72 and Art. 78 para 3 TFEU allow for emergency measures to ensure that the member
states retain sufficient flexibility to react to threats to the public order despite the transfer of
the competences to the EU in the area of migration and asylum under Art. 78 para 1 and para
2 TFEU.197 Beyond those provisions, deviations or suspensions of EU law are not permissible.
Moreover, it is not legally possible under EU law to ‘suspend’ fundamental rights. The Charter
of Fundamental Rights does not provide for a derogation clause. Permissible infringements are
conclusively governed by Art. 52 para 1 CFR, which provides that ‘any limitation on the
exercise of the rights and freedoms recognised by this Charter must be provided for by law and
respect the essence of those rights and freedoms. Subject to the principle of proportionality,
limitations may be made only if they are necessary and genuinely meet objectives of general
interest recognised by the Union or the need to protect the rights and freedoms of others.’198
Thus, even though the Charter shall be interpreted in line with the ECHR (Art. 52 para 3 CFR),
the derogation clause of Art. 15 ECHR cannot be applied to the Charter. And in any case,
neither the substantial nor the procedural requirements of Art. 15 ECHR are met.199
E. Accountability Avenues under EU Law for Illegal Measures at the Border
I. Infringement Procedures Against Member States
The European Commission is the ‘guardian of the Treaties’.200 As such, it ‘shall ensure the
application of the Treaties, and of measures adopted by the institutions pursuant to them. It
shall oversee the application of Union law under the control of the Court of Justice of the
European Union’ (Art. 17 para 1 TFEU).

Cf. on that question Daniel Thym, ‘Deutschland macht eigentlich das Gleiche wie die Griechen‘, 3 March 2020, available at
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With regard to e.g. the EU hotspot administration, the Commission carries out its supervisory
obligations within the framework of the European Regional Task Force (EURTF). In the
context of the administration of the Common European Asylum System and the EU external
border, the Commission has several possibilities to ensure member state compliance with EU
law. In particular, the Commission has the competence to initiate an infringement procedure
under Art. 258 TFEU against a Member State which violates EU law.
The infringement procedure is in essence a sanction mechanism. As such, it stands in a certain
contrast to the impetus of the solidarity measures,201 which in essence amount to a support
mechanism. In the Internal Market, the Commission routinely relies on infringement
procedures against member states to enforce the rule of EU law. In the same vein, it relies on
infringement procedures to enforce EU law in the Area of Freedom, Security and Justice,
including in the Common European Asylum System.202
As shown above, the Greek measures are at least partly incompatible with EU law. Until now,
however, the reaction of the Commission has been limited to praising the closure of the GreekTurkish border and promising financial and operational support to ensure that the border
remains closed.203 It has not shown any intention of initiating an infringement procedure
against Greece.
The decision whether or not to initiate such a procedure lies, in principle, in the political
discretion of the Commission.204 The question of whether there are legal limits to the political
discretion of the Commission in the context of Art. 258 TFEU arises in particular where a
violation of the values enshrined in Art. 2 TEU is at stake – and, as has been shown above, this
is the case here. As EU law stands, however, there is little clarity over this question.205 On the
one hand, the case law of the CJEU in the context of the Eurozone crisis, which in turn confirms
earlier jurisprudence in the context of state aid and competition law, suggests that the
Commission is under a positive obligation to do everything within its competences to ensure
the compliance with EU law, wherever it is involved in the relevant procedures.206 On the other
hand, it is not entirely clear what it is that the Commission is required to do, and which are the
legal consequences of a failure of the Commission in this regard, in particular whether the
Union would be liable in this case. Those questions require further legal analysis that go beyond
the scope of this legal opinion. In conclusion, the Commission would be able to start
infringement procedures against Greece, but it is not clearly obliged to do so.
II. Liability of the Union for Illegal Conduct by Frontex
The Union – namely the Commission and EU agencies – are closely involved in the
administration of the Common European Asylum System and the EU external border in
Greece. This raises the question whether the Union is liable in case the measures in question
201
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result in the violation of fundamental rights of asylum seekers.207 This section will focus on
whether Frontex or the Union may be held liable in the case Frontex was involved in illegal
administrative conduct such as e.g. pushbacks, deportations without individual procedure or an
excessive use of force.
The Regulation (EU) 2019/1896 (Frontex Regulation) provides that ‘European integrated
border management’ is ‘a shared responsibility of the Agency (Frontex) and of the national
authorities responsible for border management’. Thus, the European integrated border
management shall be implemented by Frontex, while the ‘member states shall retain primary
responsibility for the management of their sections of the external borders’.208 During the past
four years, Frontex has continuously provided extensive operational support to Greece. In
reaction to the recent events, it has been announced that the Frontex support in particular at the
Greek-Turkish land border would be further increased.209
In this context, it cannot be excluded from the outset that Frontex might be involved in illegal
measures at the border. This is well illustrated by reports of Frontex ordering a Danish boat
participating in the Operation Poseidon210 to carry out a pushback at sea.211 Although,
according to reports, the Danish boat in that case refused to carry out that order, which the
Danish crew commander considered as ‘not justifiable’,212 it is possible that commands to carry
out pushbacks are followed in other cases. In addition, the possibility that Frontex might also
be involved in pushbacks or the excessive use of violence at the Greek-Turkish land border
cannot be excluded from the outset.213 The 2019 Frontex Regulation allows for the use of force
by Frontex team members in certain circumstances214 which increases the risk that Frontex
team members will be involved in incidents that violate individual or even fundamental rights.
When implementing its tasks, Frontex is obviously obliged to respect the EU law, including
fundamental rights and international refugee law. This follows from Art. 51 CFR and is
explicitly laid down in, inter alia, Art. 1 and Art. 80 Frontex Regulation. The latter explicitly
provides, in para 1, that Frontex ‘shall guarantee the protection of fundamental rights in the
performance of its tasks under this Regulation in accordance with relevant Union law, in
particular the Charter, and relevant international law, including the 1951 Convention relating
to the Status of Refugees, the 1967 Protocol thereto, the Convention on the Rights of the Child
and obligations related to access to international protection, in particular the principle of nonrefoulement.’

Catharina Ziebritzki, ‘Refugee Camps at EU External Borders, the Question of the Union’s Responsibility, and the Potential of EU Public
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Where violations of these obligations are at issue, Frontex only provides for a non-judicial
internal accountability mechanism to ensure that its actions comply with EU law and in
particular with fundamental rights, Art. 111 Frontex Regulation. Such a mechanism does not
fulfil the requirements of the right to an effective remedy before a ‘tribunal’ as granted by Art.
47 CFR.
However, where Frontex is closely involved in an incident amounting to a violation of
individual rights granted by EU secondary law or the CFR, the concerned individual might file
an action for damages before the European Court of Justice. Such an action for damages can
be filed either against the agency under Art. 97 para 4 and Art. 98 Frontex Regulation, or
against the Union under Art. 340 para 2 TFEU. To be sure, the conditions of the public liability
of the Union as established by the ECJ must be met in order for such an action to be
successful.215 Further, there are several practical issues that seem to explain why no such action
for damages based on illegal conduct of Frontex has been lodged yet.216 In addition, member
states might, under certain circumstances, be liable for illegal conduct of their state forces
deployed to Greece as part of a Frontex team. Assessing all this in more detail would, however,
go beyond the scope of this legal opinion.217
F. Alternative, Legal Measures as Foreseen under EU Law
From the above it follows that, even with in increased migratory pressure at the external border
of a certain member state, international human rights and refugee law continues to require an
individual asylum procedure to be carried out before denials of entry or deportations can occur.
Therefore, the first and most important measure in accordance with the legal obligation would
be to:
▪
▪

immediately revoke the suspension of the right to asylum;
guarantee access to an asylum procedure to all asylum seekers at the border and to those
who reached Greek territory already.

Such measures would of course increase the pressure on the asylum and reception system in
Greece.
Therefore, solidarity measures could be activated by the EU (I.) and its member states (II.). in
order to deal with the increased influx of asylum seekers at the EU external border to Turkey.
In addition, EU law provides for legal ways in which Greece can respond to increased pressure
on its asylum system, namely by modifying the asylum procedure (III.).
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I. EU Solidarity Measures
1. The Directive 2001/55/EC on Temporary Protection in the Event of Mass Influx
While the Directive 2001/55/EG (Mass Influx Directive – MID) is designed specifically for
situations of an increased influx of asylum seekers, it is unlikely to be helpful here.
The MID provides mechanisms for handling the situation of ‘arrival of a large number of
displaced persons’ (Art. 2 lit. d MID). If such a situation is declared by the Council of the
European Union by qualified majority (Art. 5 para. 1 MID), the Directive provides the
possibility to grant a temporary protection status to a specific group of persons in the situation
of mass influx, without individual examination in order to decrease and postpone the
administrative efforts that would result from carrying out individual asylum procedures.
Conversely, it does not provide for denial of status, unlawful pushbacks, or suspensions of
asylum law in such situations. Rather, these situations should be handled by simplifying the
procedures for granting protection.
However, the Directive has little potential for the current situation at the Greek-Turkish border
for three reasons. First, it seems questionable whether the current situation is equivalent to a
mass influx in purely numerical terms. Second, the MID has never been used yet, even in 2015,
with far higher numbers of asylum seekers, making it unlikely that the EU Council will rely on
it now. Third, the MID refers to an influx of applicants ‘from a specific country or geographical
area’,218 implying that the legal assessment of their protection claims will not vary much. By
contrast, bearing in mind the current population of asylum seekers on the Greek islands,219 the
protection seekers at the Greek-Turkish land border may be rather diverse with regards to their
nationality.
2. Relocation Decision under Art. 78 para 3 TFEU
Instead, the EU or the other member states should consider temporary solidarity mechanisms
to assist Greece in managing the situation. In the event that the number of asylum procedures
overburdens the country’s asylum system, the Council could adopt another relocation scheme
as a provisional measure according to Art. 78 para. 3 TFEU – as it has already done in 2015
(Council Decisions 2015/1523 and 2015/1601).
The Council has broad discretion with regards to how it deals with ‘emergency situations’ as
described in Art. 78 para. 3 TFEU.220 However, as the past relocation mechanism has shown,
such mechanism will only be successful if member states are ready to implement it.221
According to the 2015 relocation decisions, 66,400 applicants were to be relocated from
Greece. Further 54,000 applicants were to be relocated from either Greece or Italy. However,
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less than 22,000 applicants were actually relocated from Greece.222 This shows that, for a
successful implementation of a relocation scheme, the willingness of the member states to
implement the scheme fully is crucial.
3. Operational Support through EU Agencies
Operational administrative support, provided to Greece via EU agencies such as EASO and
Frontex could be an additional solidarity measure.223
a. Operational Support by the European Asylum Support Office (EASO)
As has been shown, the main issue is the lack of the implementation of EU asylum law at the
EU external border in Greece. Certainly, the Greek asylum system is under pressure – which
is not a recent phenomenon, but has indeed been the case for the last decade.
The EU agency EASO was established in 2011 ‘in order to help to improve the implementation
of the Common European Asylum System (the CEAS), to strengthen practical cooperation
among Member States on asylum and to provide and/or coordinate the provision of operational
support to Member States subject to particular pressure on their asylum and reception systems’
(Art. 1 Regulation (EU) 439/2010 – hereafter: ‘EASO Regulation’). In particular, EASO ‘shall
provide effective operational support to Member States subject to particular pressure on their
asylum and reception systems, drawing upon all useful resources at its disposal which may
include the coordination of resources provided for by Member States under the conditions laid
down in this Regulation’ (Art. 2 para. 2 EASO Regulation).
Indeed, EASO is providing substantial operational support to Greece already. Certainly, the
operational support by EASO leads to several legal challenges. In case of enhanced EASO
support, attention should be paid in particular to EASO acting within the limits of its
competences, and in line with EU and national asylum law.224 Provided those conditions are
met, operational administrative support through EASO could indeed contribute to maintaining
a functioning asylum system in Greece despite increased numbers of asylum applications. The
EASO Regulation also provides for an increase of involvement of EASO in cases of an increase
of pressure on national asylum systems (cf. Art. 8, 10 lit. a, b EASO Regulation).
Most importantly, EASO may deploy asylum support teams.225 This may include coordination,
technical assistance, and further kinds of operational administrative support. The deployment
of further EASO asylum support staff would require the conclusion of an additional or the
amendment of the existing Operational Plan between Greece and EASO. In the alternative, the
current EASO Operational Plan could be amended with a view towards enhancing the number
of staff and technical assistance provided to Greece.226
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Enhanced operational EASO support could thus support the Greek asylum system, even in case
of a situation of so-called ‘mass influx’. Dealing with these kinds of situations was one of the
very reasons why EASO was established, and is indeed part of the very core of the mandate of
the EU agency.
However, it should not be ignored that EASO according to the Regulation may only support
member states, and ‘shall have no powers in relation to the taking of decisions by Member
States' asylum authorities on individual applications for international protection.’ (Art. 2 pra
6 EASO Regulation). Within the current administrative framework on the Greek islands,
however, EASO often conducts legal interviews and drafts the decision in form of a ‘legal
opinion’. The Greek Asylum Service then decides upon the individual case only upon the
interview protocol of the interview conducted by EASO and on the EASO legal opinion. Such
procedure is clearly in violation of Art. 2 para 6 EASO Regulation and should clearly be
avoided in any circumstance where EASO’s mission in Greece is expanded.227
b. Operational Support by Frontex
As has been mentioned above, the EU has so far announced increased Frontex support, as part
of the shared responsibility for the administration of the EU’s external border.228
In particular, the Frontex staff provided in the context of an existing joint operation could be
increased, or a rapid border intervention could be launched. While the purpose of the former
is to provide technical and operational assistance,229 the latter is a form of intervention which
is tailor-made to a situation ‘at the external borders of those Member States facing specific and
disproportionate challenges, taking into account that some situations may involve humanitarian
emergencies and rescue at sea in accordance with Union and international law’230.
With regard to the support provided by Frontex, it must however be emphasized that the
mandate of Frontex is not limited to ‘blocking borders’ by coordinating pushbacks 231 or
providing tear-gas. Rather, as set out above, the mandate of Frontex requires the agency to
comply with EU and international refugee law.232 This means that Frontex may also provide
support for registering asylum claims or with similar administrative conduct related to the
implementation of the EU asylum law.233
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4. Financial Support
Finally, the EU could provide enhanced financial support to Greece. As has been mentioned
above, this is indeed one of the solidarity measures that has been proposed by the European
Commission.
The Union’s financial support to Greece to better manage migration and borders is currently
provided through three EU funds, including the AMIF, the Internal Security Fund (ISF) and
the Emergency Support Instrument (ESI).234
The AMIF has been set up for the period 2014–20, with a total of 3.1 billion Euro for the seven
years, in order to promote the efficient management of migration flows and the implementation,
strengthening and development of a common Union approach to asylum and immigration.235
The ISF was set up for the period 2014–20, with a total of 3.8 billion Euro for the seven years.
The Fund is supposed to promote the implementation of the Internal Security Strategy, law
enforcement cooperation and the management of the Union’s external borders. 236 The aim of
the ESI is close to that of the AMIF, it namely ‘aims to preserve life, prevent and alleviate
human suffering and maintain human dignity’. Through ESI, the EU can fund emergency
humanitarian support for people in need within the EU territory in urgent and exceptional
circumstances, such as the sudden influx of refugees in Europe.237
While assessing the funding possibilities in detail goes beyond the scope the scope of this legal
opinion, it must be stressed that enhanced financial support to Greece under the AMIF, ESI, or
to a certain extent also under the ISF, could contribute to allowing the Greek national
authorities to adequately process asylum applications in line with EU and international law.
However, it must be ensured, that money allocated to the Greek asylum system, including the
reception conditions, also leads to an improvement of the state of the asylum system. In the
past, the European Court of Auditors has reported that there is room for improvement
concerning the manner in which funds dedicated to the asylum system are being spent.
Reception conditions in Greece have not significantly and sustainably increased, despite
considerable financial aid by the EU.238
II. Bilateral Solidarity Measures: Admission of Asylum Seekers from Greece
Further, EU member states could establish bilateral solidarity mechanisms.
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1. No Exclusion under EU law
Such bilateral mechanisms especially are not excluded under EU law. To the contrary, EU law
is based on the principle of solidarity among member states as expressed in Art. 3 para 3
subpara 3 TEU. The principle is specified for the Common European Asylum System in Art.
80 TFEU, which requires that asylum policies adapted by the European Union are aligned with
the principle of solidarity and fair sharing of responsibility.
Art. 80 TFEU does stipulate concrete legal obligations for EU bodies and member states on
how to implement an asylum policy that meets the principle of solidarity and fair sharing of
responsibility. Thus, the responsible actors have broad discretion when implementing solidarity
mechanisms.239 However, in cases of increased migratory pressure, the Council is obliged to
undertake solidarity measures in favour of the effected member states.240 In case the Council
does not – for whatever reason – sufficiently fulfil this obligation, member states cannot be
prohibited from finding bilateral solutions. These bilateral solutions do not constitute any harm
for other member state or the functioning of the European asylum system. Quite the contrary,
they are tangible manifestations of the solidarity principle.
An exclusion of bilateral solidarity mechanisms also does not follow from the Dublin
Regulation III. Rather, under Art. 17 Dublin Regulation III, member states have broad
discretion to take responsibility for asylum procedures that they are not otherwise responsible
for under the binding responsibility criteria of chapter III of the Dublin Regulation III. This
discretion is specifically designed to allow states to derogate from the responsibility criteria for
humanitarian reasons (recital 17 of the Regulation).
2. Practical Implementation
There are several different options for the implementation of bilateral solidarity mechanisms.
Firstly, asylum applicants from Greece can be admitted through the Dublin Regulation III.241
This procedure has recently been applied by Italy and Ireland in order to admit small numbers
of asylum seekers from Greece. It is further currently used to distribute responsibility for
asylum seekers rescued at sea by Italy among other EU member states.242
Secondly, the bilateral mechanisms can be implemented under the domestic immigration law
of the receiving state. The so-called ‘Dubs-Scheme’ in the United Kingdom, as established in
Rule 67 of the Immigration Act 2016, is an example of this. Under this scheme, unaccompanied
minor asylum applicants from France and Greece were relocated to the UK. Similarly, federal
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states in Germany are currently trying to implement programs to admit unaccompanied minors
from Greece under § 23 German Residency Act.243
Family reunification procedures are a third option for relief, which however is notoriously
under-used, despite the fact that they secure individual rights. The Dublin Regulation III
provides a right to family reunification if a person already has family members in another
Member State.244 In this case, the Member State in which the family member is already present
is responsible for conducting the asylum procedure.245 This affects quite a number of asylum
seekers arriving in Greece. The rejection rates for take-charge requests sent by Greece for this
category of persons are all high. For example, Germany rejects over 70 percent of those take.charge request.246 However, because the rejections are often unlawful, legal proceedings are
successful in the majority of cases.247 Therefore, simply applying current EU law would give
Greece considerable relief.
III. Modification of the Asylum Procedure in Greece: Border Procedures and Accelerated
Procedures
As shown, there is no legal possibility for a member state to withdraw from the obligations
arising from EU asylum law. This also means that the persons concerned must benefit from its
guarantees. There are, however, opportunities to modify the procedures in order to adjust them
to increased migratory pressure, which Greece may legally use.
Under the Asylum Procedures Directive (APD), the procedure can be accelerated and/or be
carries out at the border. However, EU law provides strict guidelines for accelerating
procedures, which the EU hotspots in Greece violate already.
According to Art. 43 para 1 APD, the applications of certain categories of persons (mentioned
in Art. 31 para. 8 APD) may be examined under the border procedure. For these groups, a prior
examination of the admissibility of the application – concerning ‘protection elsewhere’ (Art.
33 APD) – and the examination on the merits of asylum application of certain groups of persons
can be conducted at the border.248 According to Art. 43 para. 2, the procedure must be
concluded within four weeks; if not, applicants must be transferred to the normal procedure.
Art. 43 para. 3 provides for an exception as to when the deadline can be extended. It can be
assumed that Greece is systematically violating the formal requirements for the applicability
of the border procedure by applying the EU hotspot approach.249
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According to Art. 31 para 8 APD, the border procedure may be ‘accelerated’ for certain
categories of persons. This concerns those whose asylum applications are considered to have
little chance of being successful and are then rejected as ‘manifestly unfounded’, or those who
violate mandatory cooperation obligations and, for example, refuse to give fingerprints to
establish the Member State responsible.
When relying on these procedures, states must still comply with the guarantees contained in
the second chapter of the APD (cf. Art. 31para 8 APD) and in the Reception Conditions
Directive. This applies to both human rights guarantees and protection obligations.
The EU hotspot approach adopted by the EU Turkey deal is an example of such an accelerated
border procedure, but its three-year implementation also reveals the implied dangers.
Analysis250 consistently shows that it structurally facilitates violations of EU law and human
rights violations and leads to inhuman and degrading conditions often amounting to violations
of Art. 3 ECHR / Art. 4 CFR.
In the words of EU fundamental rights experts: ‘The approach of processing asylum claims at
borders, particularly in relatively remote locations, creates fundamental rights challenges that
appear almost unsurmountable.’251
Moreover, a border procedure makes legal protection structurally impossible, especially in
remote locations. If the European Union also sends agencies to support the respective Member
State, a structural imbalance arises that is in tension with the principle of equality of arms based
on the rule of law. Combined with the deliberately short deadlines, this regularly leads to
violations of the right to an effective remedy under Art. 47 CFR and Art. 13 ECHR.
The right to an effective remedy requires effective access and scrutiny particularly before
irreparable harm can be brought about by the administration. If necessary, a system for free
legal advice must be maintained and information about it provided to asylum seekers. Legal
advice must therefore also actually be accessible and available.252 This requirement can be met
neither in the EU hotspots nor at the land border with Turkey, particularly now that authorities
are denying access to the persons concerned.253
G. Conclusion
The current escalation of the situation at the EU external border in Greece is truly worrying
and violates EU law and international law.
First and foremost, the situation is alarming because the current measures endanger the lives
and the dignity of those people who are attempting to cross the Greek-Turkish border. There is
no lawless state of exception at the EU external borders. Tear-gas, ever-higher fences, and more
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physical violence cannot be the answer. The line between endangering lives and scarifying
lives in the name of ‘European migration management’ is thin.
Second, the situation is dangerous because the foundational values of the European Union and
the regime of international refugee law are put at risk. Greece is acting in clear violation of EU
law and international law. And yet, neither EU institutions nor member states have clearly
raised their voice in support of the rule of EU and international law. Quite to the contrary, EU
institutions aggravate the situation by speaking in favour of those measures.
Certainly, it can be said that Turkey instrumentalises the refugees who have entered its territory
in search of protection from persecution or other serious harm. However, if the EU gave into
that kind of ‘political blackmailing’ by adopting the argument that the instrumentalised people
are, because they are being instrumentalised, deprived of their individual rights, the EU would
both betray its foundational values, and endanger the regime of international refugee law.
Europe had to learn the importance of human and refugee rights as well as the rule of law in
the hardest way imaginable. It should not tap into the seductive trap of betraying its foundations
by adopting the arguments against the rule of law and against human rights. The EU stands
ready to sharply criticize Turkey whenever it violates the rule of law and human rights – and
rightly so. The EU should hence have the courage and the strength to stand for its values, even
where this might be perceived as being politically difficult. Anything else would be not only
constitute a violation of EU constitutional law. It would also be hypocritical. And what is more,
given the model role which the EU still is, it would have real and dangerous consequences in
other parts of the world as well.
EU law provides for several possibilities to support Greece in a spirit of solidarity, while at
the same time ensuring the respect for EU law and international law. In particular, operational
and financial support should be provided, and the asylum seekers arriving to Greece should be
relocated to other member states. Those are the options that the EU and the other member states
should pursue.
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